GOVERNMENT OF THE DIsTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

Appeal No. 14738, cf Advisory Neighborhood Commission 6B, as
amended, pursuent to 11 DCMR 3200.2 and 3105.1, from the
decisions ¢f the Acting Zonirg Administratcr macde on COctober
£, 1987, in issuing BRuilding Permit No. B-324868, anrd con
Necverwber 27, 19&€7, in is %ulng Certificate of Cccurar =y No.
E-151911, tc the effect thet Dominc's Deli-Pizza Delivery be
cecnsidered a restaurant within 25 feet of an R-4 Residence
Dfsi “ict at premises 1500 Pennsylvania Avenue, S.F., (Square
277, Lot 809).

HEARINGC DATE: July 20, 1988, and September 14, 1088
DECISION DATE: Octcber 5, 1988

FIKDINGS CF FACT:

1. This appeal challenges the decisicn of the Zoning
Eériristrateor that a Domineo's pizza franchise fealls cutside
the cetegory of a fast-food restaurant, thereby allowing the
establishment of the franchise in a C~2-A Zone District, and
orn & lot thet is within 25 feet of a residential district,
and not separated from that district by an alley.

2. Building Permit No. E~324868, issued con October 6,
1687, authorized renovaticr and improvements at 1500
Ferrsylvania Avenue, S.E., Let 809, Square 1077, tc be
cocupled by the propesed use "Delicatessen~-Pizza Delivery."

3. Certificate ¢f Cccupancy B-151911, issued November
27, 187, authorized Dominc’s Pizza, Inc., to operate a
pizza franchise in the use category "Delicatessen No
Seating”, at 1500 Pennsylvania Avenue, S.E., Lot 809, Sqguare
1077,

4. The franchise delivers pizzea, but deces not haeve a

drive-through.

5. The flcor area that is allcceated and used for
CUsicmer gueuing consists cof all of the flcor area cf the
i e 0 * 5
vza frenchise that is accessikle to the public.

€. The pizza that the franchise sells is not prepared
or packacged before the customer places an

7. The franchise sells pizza that is ready for
consunption without further preparation by the customer.
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8. The pizza franchise serves the pizze in a card-
beoard box that is disposabile.

. The pizze franchise has no seats cor other facil-
itiee for consumpticon of the product on the premises.,

10. To assist in the interpretation whether the pizza
anchise weculd qualify as & delicatessen, and therefore be
ol frem the definiticen of fast foed restaurant, the
ning Administrator referred to the definition of
jelicatessen in the "Food and Food Operations Reculations,”
23 DCMR 9902, which definiticn reads, "Delicatessen - Any
business where food, drink, or refreshments are coocked,
prepared anrd scld for consumption other than on the
premises.”

CONCLUSIONS OF LAW:

1. The definiticon of "fast food restaurant"' in 11
DCMR 199 reads as follows:

Restaurant, fast food - a place of business
devoted toc the preparation and retail sale c¢f
ready-to-consume food or beverages for consumptiocn
cn cxr off the premises. A restaurant will be
considered a fast focd restaurant if it has a
drive—throuch. A restaurant will be considered a
tfast food restaurant if the flocr space allocated
and uvsed for customer queuing self-service for
carry out and on-premises consumption is greater
than ten percent (10%) cf the total flcocor space con
any cne {1) floor which is accessible tc the
public, and it exhibits orne {1} of the two (2)
follewing characteristics:

fa} At least sixty percent (60%) of the food
items are already prepared or packacged befcere
the customer places an order; and

{b) The establishment primarily serves its feod
and keverages in disposable containers anrnd
providesg dispesable tableware.

{(This definition does not include an establishment
known as retail crccery steore, convenience store,
ice cream parlor, delicatessen, cr octher
businesses sellinc food or beverages as an
accessory use, or for off-premises preparaticn and
consumption.)

2. Title 11 deces not define the word "delicatessen".
3. Webster's Unabridcged Dictionary defines
delicatessen as follows:
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1: ready-to-eat food products (as cooked or
processed meats, cheeses, prepared salads, canned
foeds, preserves, relishes)
2...: a store where delicatessen are sold either
to be taken ocut or to be eaten on the premises (as
in sandwiches)

4, Reconciliation among the various elements of the

definition of “"fast focd restaurant"” in 11 DCMR 199, and of
those elements with the dictionary definition of
delicatessen, 1s an exercise that invelves a troublesome
degree of ambiguity.

5. The delivery service that the pizza franchise
provides does not fulfill the drive-through criterion.

6. The floor space of the pizza franchise that is
allocated and usged for customer gueuing far exceeds ten
percent of the floor area that is accessible to the public.

7. The operation of the pizza franchise does not
exhibit the characteristic of prior-tc-order preparation or
packaging of sixty percent of the focd it sells.

8. The pizza franchise exhibits the characteristic of
primarily serving its food in disposable containers and
providing dispcsable tableware.

9. On the facts of this case, the pizza franchise
meets the criterion of the preparation and sale of
readv-to-consume food, and the two criteria that are set
forth in conclusions of law numbered 6 and 8 and which
operate in the conjunctive with each other. Accordingly,
in this case, the Board need not decide 1f a business would
be a fast food restaurant if it met only the
ready-to-consume criterion.

10. By its terms, the parenthetical exclusion of
retail grocery stores and other businesses, including
delicatessens, applies to the entire definition.

11. The definition of delicatessen in Title 23, DCMR,
is substantially brcader than the definition of the term in
the unabridged dictionary.

12 If the Reocard were to apply the Title 23 definition
of QaLlCatesven to the parerthetlcal exclusion, the result
would be that 11 DCME 199 would in effect deflne a fast food
restaurant as a place of business that sells
ready-to-consume food or beverages for consumption on or off
the premises, except if the sale is exclusively for
consumption other than on the premises. The Board doubts
that the Zoning Commission intended to define the use in
that way.
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13. The definition of delicatessen that is contained
in the unabridged dictioconary would exclude a relatively
narrcw category of use from the definition of fast food
restauvrant, one that would more reascnably be excluded than
the Title 23 category.

14, Based upon the foregoing, the Board has reger-
vations about the reference by the Zenirng Administrator to
Title 22 for the interpretation of words that are used in
Title 11, but nct defined therein. The Zoning Commission
has explicitly directed that reference should be made to
Webster's Unabridged Dicticonary. District of Columbia
licensing provisicns and health regulations have a substan-
tially different regulatory fcocus than doc the Zoning
Regulations.

15. The BRoard urges the Zoning Administrator to
exercise restraint in reference to titles of the District cf
Columbia Municipal Regulations other than Title 11 for the
interpretation of words used in Title 11. The Zoning
Regulaticns do nect provide for such reference.

16. In the particular circumstance cf the defirnition
cf fast foced restaurant, the Board concludes that it is not
c¢lear that the reference to Title 23 for a definition ot
delicetessen preoduced an erronecus result. That is, in
light of the inherent and troubling ambiguity of the
definiticon of "fast focd restaurant,” the Board concludes
that it wa easonable for the Zoning Administrator to refer
¢ Title 2 n an effort to resclve that ambiguityv.

s T
31
17. The Zening Administrator reasconably determined
that the pizza franchise is properly classified as a
delicatessern, and is therefore not a fast food restaurant.

Based upon the fcrecgcing, the Board hereby CRDERS that
the appeal be DENIED and the decision of the Zcning
Adminrnistrator be SUSTAINED.

Vete: 4~0 (William F. McIntosh, Charles R. Norris, and
Carrie L. Thcrnhill to denv the appeal; Ellictt
Carrcll to deny by proxy; Paula L. Jewell not
present, not voting).

BY CRDER OF THE D.C. BOARD CF ZONING ADJUSTMENT

ATTESTED BY:

FDWAPD L. CURRY
Executive Director



BZA Appeal No. 14738
Page 5

JUN 27 1990

FINAL DATE CF CRDER:

UNDER 11 DCMR 3103.1 "NC DECISICN OR CRDER OF THE BOARD
SHALL TAKE EFFECT UNTIL TEN DAYS AFTER HAVING BECOME FINAL
FURSUANT TC THE SUFFPLEMENTAL RULES COF PRACTICE AND PRCCEDURE
BEFORE THE BCOARD OF ZONING ADJUSTMENT."

appealld’38 RIWAZ



GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

APPLICATION NO. 1473&

As Executive Director of the Board of Zoning
Adjustment, I hereby certify and attest to theJﬁﬁCt that a
letter has been mailed to all parties, dated 2'7 1920

and mailed postage prepaid to each party who appeared and
participated in the public hearing concerning this matter,
and who is listed below:

Allean Brown

Advisory Neighborhood Commission 6B
921 Penn. Ave., S.E.

Suite 300

Washington, D.C. 20003

Robert L. Deichmeister

Fagelscn, Schonberger, Payne & Arthur
401 Wythe Street

Alexandria, Va. 22313

Donald Chaney
942 - 14th Street, S.E.
Washington, D.C. 20003

Tedd Maitland
1618 Wilson Lare

McLean, Va. 22101
W
EDWARD I,. CURRY
Executive Director
JUN 27 19ae
DATE: -

o - a Ao - N
attestatici: 147 28/PIW4LS



